
In a recent decision1 pronounced by the Upper Tribunal Tax and 
Chancery Chamber  (‘UTT’) in United Kingdom (‘UK’), the UTT 
concluded that central management and control vest with the 
subsidiary even where the subsidiary was a special purpose 
vehicle incorporated pursuant to tax scheme devised by the
parent company.

The Appellant, a company incorporated under the tax laws of 
UK, is a part of a property development and investment group 
of companies. 

In 2004, the Appellant intended to dispose certain relevant 
assets, the market value of which was considerably lower than 
the cost. However, under the capital gains tax rules in UK, 
indexation (an allowance for inflation) does not increase the 
amount of a capital loss which can be off-set against 
chargeable gains.

The Appellant intended to achieve an increased capital loss by 
including the indexation element for the relevant assets and 
drafted a scheme in this regard.

Pursuant to the scheme, subsidiaries of the Appellant were 
incorporated in Jersey. The subsidiaries were granted a call 
option that enabled them to purchase the relevant assets at 
indexed based cost (substantially lower than the market value). 

The subsidiary companies were funded to make the acquisition 
by a combination of the issue of new ordinary share capital to 
and by a capital contribution (i.e. a gift) from the Appellant. 

Thereafter, the subsidiary companies would sell the asset at 
market value resulting in higher capital loss, as increased by 
indexation.

Once this had been accomplished, the residence of the 
subsidiary companies was moved from Jersey to the UK.

1 Development_Securities_v_HMRC (Appeal No UT/2017/0170)

Facts of the case 

Composition of Board of directors of the 
subsidiary companies 

UK Directors 

Jersey Directors 

UK Upper Tribunal rules that mere influence by parent companies does not 
tantamount to ‘central management and control’

All board meetings were held in Jersey 

It is pertinent to note that all directors of the 
subsidiary company possessed the necessary 
qualifications required to exercise their duties 
as directors.



Decision of the First Tier Tribunal (‘FTT’)

The FTT concluded that the subsidiary companies were tax 
resident in UK. Their conclusion primarily was based on the 
following:

• The directors of the subsidiary company accepted         
appointment knowing that this appointment involved 
causing the subsidiary companies to enter into trans-
actions that could only be explained by an abdication of 
responsibility of the directors

• The directors had a specific task entrusted to them by 
their parent, after which they were to resign

The FTT held that since the transaction was uncommercial, 
the place of central management and control was that of 
the parent company i.e., UK.

Decision of the UTT

Even though the UTT agreed with the findings of the FTT, 
the UTT concluded that the board of the subsidiary 
company were compliant to their duties and based on the 
facts, did not abdicate their responsibilities.

Accordingly, the UTT allowed the Appellant appeal 
favourably.

The concept of central management and control is being 
examined across the world to determine the tax 
residency. Even in Mauritius, residency of foreign incorpo-
rated
companies depends on the location of their central
management and control.

Unlike place of effective management, the term central 
management and control is usually not defined in the law. 
There are no subjective criteria for its determination and 
most often the decision is based on the facts of relevant 
case.

Due to the vague nature of the law, the tax residency of 
companies especially special purpose vehicles is the
subject matter of numerous litigations. Since the concept 
of central management and control is connected to the
location of directors and decision, the revenue authorities 
are more often seen taking aggressive positions

KEY TAKEAWAYS
• The number of companies in which a person holds        

directorship does not necessarily hamper their ability 
of decision making

• Influence by parent does not tantamount to abduction 
of duty by the directors

The decision of the UTT touches upon many aspects, the key 
takeaways from which are below:

The number of companies in which a person holds
directorship does not necessarily hamper their ability of 
decision making

In countries like Mauritius, there is no limit on the number 
of companies in which a person can be appointed as a
director. The revenue authorities may seek to challenge a 
person’s ability to perform his duties as director based on 
the number of companies in which they are directors.

In this decision, out of the four directors of the subsidiary 
company, one director was on board of 40 to 50 other
companies while one director was on the board of 300 to 
400 companies. Though the decision of the UTT does not 
specifically divulge in this matter, we must appreciate that 
the UTT’s decision is after noting these facts.

Influence by parent does not tantamount to abduction of 
duty by the directors

The location of board meetings is usually considered to be 
the place of central management and control. It is assumed 
that the strategic decisions and control are exercised by the 
Board in these meetings.

However, where the directors absolve their powers and act 
as mere puppets without adequately considering the best 
interest of the company, the location of board meetings
becomes irrelevant in deciding the tax residency. 

The UTT observes in this decision that the fiduciary duty of 
the directors is to act in the interest of the shareholders and 
where decisions are aligned with such, the responsibility of 
these decisions rest with the directors even where the
decisions may be influenced by another person.



Our comments 

“The place of central management and 
control should be determined based on 
the facts of each case. For companies, 
this means robust documentation, re-
sponsible decision making and always 
staying within the legal parameters.

Though this decision affords clarity as 
to which factors may be relevant while 
determining place of central manage-
ment and control, its fate would lie in 

the hands of the higher court if challenged by the revenue authorities.”
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